
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F102878

ROBERT BRIGHAM CLAIMANT

COASTAL UNILUBE, INC. RESPONDENT EMPLOYER

CRAWFORD & CO. RESPONDENT CARRIER

ORDER AND OPINION FILED AUGUST 27, 2003

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE JOE M. ROGERS, Attorney at Law, West
Memphis, Arkansas.

Respondents represented by the HONORABLE BETTY J. DEMORY, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing on July 11, 2003, in Forrest City,

Arkansas.  A prehearing conference was held on April 24, 2003 and a prehearing order

was filed the same date.  The prehearing order was marked as Commission Exhibit No.

1 and admitted into evidence without objection.

At the prehearing conference, the parties agreed to the following:

1.  There was a compensable injury on November 6,
2000.

2.  The compensation rates are $224/168.

3.  The respondents paid $3,415.43 in temporary total
disability benefits.

4.  The respondents paid $7,560 in permanent partial
disability benefits.

5.  The respondents paid $2,195.08 in penalty.
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6.  The respondents paid $3,021.71 in medical
benefits.

The claimant contends the respondent has not paid medicals owing or

reimbursed the health care carrier in the sum of approximately $16,447.39;

respondents owe a 36% penalty to claimant on all the medicals that were incurred

(approximately $19,421.10) pursuant to Ark. Code Ann. §11-9-802(e) because

respondents did not pay medicals within 30 days of the Full Commission’s ruling

upholding the November 18, 2002, opinion and order; respondents owe attorney’s fees

on unpaid medicals ($16,447.39); respondents owe $6,135.33 that was erroneously

paid to the Child Support Enforcement Unit, as there has been no competent proof that

he owes child support in that amount or, alternatively, respondents owe the claimant

$3,391.47; respondents owe wage loss benefits over the 10% permanent impairment

rating that was paid; respondents owe attorney’s fees on the appeal ($250), as well as

the unpaid medical expenses of $16,447.39, on the wage loss benefits that may be

awarded and on the $6,235.33 paid to the child support enforcement unit.

The respondents contend that the $16,447.39 of medical expenses were

benefits paid by the claimant’s group health insurance carrier and Ark. Code Ann. §11-

9-422 provides an offset for these benefits.  The respondents contend that the claimant

does not have standing to bring a claim for penalties with respect to medical expenses,

since that is an issue between the carrier and the medical provider.  Alternatively, if the

claimant could bring that assertion, respondents have not willfully and wantonly refused

to pay pursuant to the Order.  The respondents contend an attorney’s fee is not owed

on the $16,447.39 in medical expenses paid by the group health provider.  The
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respondents disagree that $6,235.33 was erroneously paid to the Child Support

Enforcement Unit for arrearages in child support.  The respondents contend that it

abided by a lien filed by Child Support Enforcement providing that 50% of the benefits

are to be withheld from a lump sum award; however, alternatively, if only 25% of the

benefits should have been withheld, respondents contend the Commission should order

the Child Support Enforcement Unit to refund a portion of the funds.  The respondents

finally contend that no wage loss disability should be awarded since the claimant has

not sustained any wage loss disability beyond the permanent impairment.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a compensable injury on November 6, 2000.

2.  The compensation rates are $224/168.

3.  The respondents paid $3,415.43 in temporary total disability benefits.

4.  The respondents paid $7,560 in permanent partial disability benefits.

5.  The respondents paid $2,195.08 in penalty.

6.  The respondents paid $3,021.71 in medical benefits.

7.  The claimant has proven by a preponderance of the evidence that he
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sustained a 10% reduction in his wage earning capacity as a result of his compensable

November 6, 2000, work injury in addition to the 10% permanent impairment rating.

8.  The respondents are ordered to reimburse the group health insurance carrier

for the benefits it has paid on behalf of the claimant’s injury totaling approximately

$16,447.39 or to set aside and hold in reserve for a period of five years a sum equal to

the potential subrogation claims for any benefits described in Ark. Code Ann. §11-9-

411(a).

9.  The respondents are assessed a 36% penalty payable to the claimant for its

willful and intentional failure to reimburse the group health carrier or set aside and hold

in reserve funds to satisfy potential subrogation claims pursuant to Ark. Code Ann. §11-

9-802(e)

10.  The respondents are ordered to reimburse claimant for the overpayment of

25% of benefits and penalty it erroneously paid to Child Support Enforcement, but

respondent remains entitled to a credit for any future indemnity benefits to which the

claimant may be entitled up to the amount of the overpayment to Child Support

Enforcement.

11.  The respondents are responsible for payment of the $250 attorney’s fee for

the claimant prevailing on the appeal to the Full Commission as ordered on November

18, 2002.

12.  The respondents are responsible for payment of attorney’s fees on all the

medical controverted even though a collateral source may have made payment on

some benefits.

13.  The respondents are responsible for payment of attorney’s fees on the 10%
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wage loss awarded in this matter pursuant to Ark. Code Ann. §11-9-715.

DISCUSSION

This hearing follows a hearing held on April 26, 2002, with an opinion and order

filed by the administrative law judge on June 20, 2002, finding the claimant sustained a

compensable injury on November 6, 2000 and awarding some benefits.  That opinion

and order was appealed to the Full Commission and an opinion was filed by the Full

Commission on November 18, 2002, affirming and adopting the June 20, 2002, opinion

and order of the administrative law judge.  No further appeal was taken.  Many of the

issues to be considered in the hearing in the present matter relate to payments or lack

of payments pertaining to the June 20, 2002, opinion, as ordered by the Full

Commission on November 18, 2002.

WAGE LOSS

The first issue to consider and this is a new issue is the claimant’s contention

that he is entitled to wage loss benefits exceeding the 10% permanent impairment

rating.  The claimant, 35 years old, sustained a compensable back injury while working

at the respondent employer and underwent a L4-L5 diskectomy on December 30, 2000. 

Dr. John Brophy assigned a 10% permanent impairment rating to the claimant on

March 3, 2002.  Dr. Brophy released the claimant to return to work in March 2001.

According to the claimant, he returned to work for his employer but worked only

four days before he was released.  The claimant confirmed that the respondent

employer sold during the time he was off work and some employees stayed and some

employees were not retained by the new owner.  The claimant received a severance
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package from the respondent employer.

The claimant confirmed he left the respondent employer March 19, 2001 and

drew about a month of unemployment benefits.  The claimant next started work at

Riggs in May 2001 and continued until October 2001, where he was a counter clerk,

making $7.10 per hour.  The claimant verified his hours were 7:30 to 5:00 and he was

required to be on his feet the whole time.  The claimant left Riggs in October 2001, to

begin school provided by the Arkansas Rehabilitation Services.  According to the

claimant, he worked at Flash Market as a cashier for about three months, beginning

August 2002, making $7 per hour.  The claimant testified he left that job because it

required standing.  The claimant next worked at Wal-Mart, beginning in February 2003,

working as a receiver, unloading trucks.  This was working 4:00 p.m. until 1:00 a.m.,

making $7 per hour but raised to $7.80.  The claimant testified he can lift under 35 to 40

pounds.  At the time of the hearing, the claimant was in the process of changing jobs to

a cashier because of the repetitive lifting.  As a cashier, he would be reduced to $7.02

per hour and he continued to work at Wal-Mart at the time of the hearing.  The claimant

completed an industrial electronics program on June 17, 2003.

The claimant testified that he can no longer do repetitive bending, stooping,

pushing and pulling because of low back pain.  He testified that he is limited to lifting no

more than 45 pounds.  The claimant estimated he can stand 30 to 40 minutes before

having to sit down and can sit for about 50 minutes and then has to move around.  The

claimant can no longer jog, play basketball or mow his grass.

The claimant verified that Dr. Brophy released him to return to full duty without

restrictions on April 9, 2001 and assigned a 10% permanent impairment rating.
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The claimant dropped out of school in the eighth grade but received his GED in

1981 or 1982.  The claimant has previous work experience at a truck wash, as a cook

at Kentucky Fried Chicken, at a cleaning service, waxing and stripping floors,

performing janitorial work and as a counter clerk at a hardware store.

When making a determination of the degree of permanent disability sustained by

an injured worker with an unscheduled injury, the Commission must consider medical

evidence demonstrating the degree to which the worker’s anatomical disabilities impair

his earning capacity, as well as other factors such as the worker’s age, education, work

experience and other matters, which may reasonably be expected to affect the worker’s

future earning capacity.  Such other matters are motivation, post-injury income,

credibility and demeanor.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City

of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984); Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990).

In the present case, the claimant has proven by a preponderance of the

evidence that he has sustained a loss of 10% in his wage earning capacity.  The

claimant sustained a compensable back injury, underwent a lumbar diskectomy and

was assigned a 10% permanent impairment rating.  The claimant testified that he no

longer can perform repetitive stooping, bending, pushing and pulling or prolonged

standing or sitting nor lifting repetitively in excess of 50 pounds.  The claimant’s

previous jobs have been physical jobs.  The claimant has demonstrated motivation to

find suitable employment by completing a course of study in industrial electronics

secured through the Arkansas Rehabilitation Services.  During his schooling, he has

worked for various employers and continued to work at Wal-Mart at the time of the
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hearing.  He had changed jobs to a cashier position in order to avoid some of the

repetitive lifting of his previous job as a receiver of stock.  As a cashier, the claimant

would be earning $7.02 per hour.  The claimant testified at the hearing that he

continues to make applications for jobs in electronics but has been unsuccessful to

date.

Edie Nichols, vocational consultant, testified that she contacted the claimant’s

attorney to set up an interview with the claimant and she was not authorized to meet

with the claimant.  Ms. Nichols did review the claimant’s depositions, hearing testimony

and reviewed medical records.  She also investigated the 18-month program the

claimant pursued in industrial electronics and learned that program would prepare the

claimant to repair electronic equipment.  According to Ms. Nichols, the placement office

at the school where the claimant attended advised her that the wages are generally $10

to $17.50 per hour for students completing the program.  Ms. Nichols testified that her

labor market survey using a 50-mile radium revealed employers started at $9 per hour. 

Ms. Nichols did testify that employers advised her that the employment opportunities

were down at the present time because of the economy.  Ms. Nichols did state that she

was aware of two employers in Memphis with job openings.  Ms. Nichols expressed

willingness to help the claimant secure employment.

From the exhibits in evidence, it appears the respondent’s vocational consultant

began trying to interview the claimant in June 2003 and was precluded from doing so by

claimant’s counsel with the hearing scheduled for early July 2003.  Ark. Code Ann. §11-

9-505(b)(3) provides:

The employee shall not be required to enter any program of
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vocational rehabilitation against his or her consent; however,
no employee who waives rehabilitation or refuses to
participate in or cooperate for reasonable cause with either
an offered program of rehabilitation or job placement
assistance shall be entitled to permanent partial disability
benefits in excess of the percentage of permanent physical
impairment established by objective physical findings.

In the present case, I was not persuaded of the respondent’s diligence in

assisting the claimant to find suitable employment, since the claimant was released by

the respondent employer in March 2001 and a vocational assessment was finally

arranged in June 2003, just one month before the scheduled July 2003, hearing.  The

claimant had already, on his own, sought additional training through the Arkansas

Rehabilitation Services and found various employment opportunities; although, none of

the jobs paid as much as his job with the respondent employer.  The claimant went to

school in Memphis during the day for an 18-month program and worked in the evenings

while going to school.  I found the claimant demonstrated motivation to return to work

and I found him to be credible about his limitations, since he actually has worked in

several capacities since leaving the respondent employer in March 2001.  While I

certainly advocate cooperation by the claimant in any vocational assistance or

retraining offered by respondents, respondents also should be diligent about providing

these services and offer these in a timely manner.  The claimant did not refuse the

services of the vocational assistance, his attorney actually declined the services

because of the untimely offer.  I was not persuaded by the evidence that the claimant

refused to participate in, or cooperate with, vocational assistance efforts without

reasonable cause.
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MEDICAL REIMBURSEMENT AND
ARK. CODE ANN. §11-9-411

The claimant next contends that respondents have not paid approximately

$16,447.39 paid by the group health insurance carrier.  Mary Beth Degara, claims

adjuster for the respondent insurance carrier, testified that she paid the unpaid medical

expenses totaling $3,021.71 and did not pay the medical that the health insurance had

paid.  Ms. Degara testified as to her understanding from the opinion dated June 20,

2002, and what medicals she was supposed to pay:

In the Opinion, it stated that we could - the offset that the
insurance companies had paid on the medical bills, we
would owe the difference of that; and that is what we have
paid.  (T., p. 52, lines 24-25, p. 53, line 1.)

The November 18, 2002, opinion of the Full Commission affirming and adopting

the administrative law judge opinion and order filed on June 20, 2002, stated, in part:

6.  The respondents are entitled to an offset for any group
benefits paid pursuant to Ark. Code Ann. §11-9-411.

Although the Arkansas courts have apparently not interpreted the provisions of

Ark. Code Ann. §11-9-411 in any published opinion, the Full Commission in Ronald

Tadlock v. St. Joseph’s Regional Health Center, Full Workers’ Compensation

Commission, Opinion filed December 9, 1999 (E802168) interpreted that Ark. Code

Ann. §11-9-411 was enacted in part to protect the interest of the third-party payor who

is not normally a party to the hearing and not solely to protect the interest of the

claimant or the respondent who are parties to the hearing.  As the Commission

interpreted Section 411 in Tadlock, the workers’ compensation carrier is entitled to a

dollar-for-dollar offset on those benefits described in Ark. Code Ann. §11-9-411(a) and
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the respondents are directed by statute for the benefit of the third-party payor to hold in

reserve for a period of five years a sum equal to the potential subrogation claims for

any benefits described in Ark. Code Ann. §11-9-411(a).  See, id., and Dooley v.

Automated Conveyor Systems, Inc. Full Commission Opinion filed January 8, 2003

(F100282).

The Commission has interpreted Ark. Code Ann. §11-9-411 as requiring the

workers’ compensation carrier to hold in reserve and ultimately reimburse a group

carrier for those medical benefits paid for by the group carrier.  Id., Dooley.

The respondents are ordered to reimburse the group health insurance carrier for

the benefits it has paid on behalf of the claimant’s injury totaling approximately

$16,447.39 or to set aside and hold in reserve for a period of five years a sum equal to

the potential subrogation claims for any benefits described in Ark. Code Ann. §11-9-

411(a).

PENALTY

The claimant next requests a 36% penalty payable to the claimant for failure to

timely pay the outstanding medical bills pursuant to Ark. Code Ann. §11-9-802(e). 

Section 802(e) provides:

In the event the commission finds the failure to pay any
benefit is willful and intentional, the penalty shall be up to
thirty-six percent (36%) payable to the claimant.

In the present case, the respondent insurance carrier has not reimbursed the

group health insurance carrier for medical benefits paid by it on the compensable

workers’ compensation claim nor has the respondent insurance carrier identified that
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money has been set aside and held in reserve for reimbursement according to the

testimony of claims adjuster, Mary Beth Degaro.  The claimant’s attorney furnished

respondents with both paid and unpaid medical bills and no action was taken on

reimbursing the bills paid by the group health carrier.  After considering the testimony

and other evidence, I find that the respondents have failed to pay benefits and its action

is willful and intentional and is assessed the thirty-six percent penalty payable to the

claimant for the failure to reimburse the group health carrier.  Ark. Code Ann. §11-9-

802(e).

CHILD SUPPORT

The claimant next contends that the respondents erroneously paid the Child

Support Enforcement Unit 50% of the award following the November 18, 2002, Full

Commission opinion rather than 25% as required by law.  Further, claimant contends

that there is no competent proof that the claimant owes child support.

The documentation in the evidence does support the claimant’s contention that

50% of the award to the claimant was paid to child support enforcement.  The

respondents relied on the terms of a lien filed by the Child Support Enforcement

Division, which was included as evidence in this matter and this document revealed

$10, 183.01 as owed.  The claimant testified that he was aware that he owed child

support, was behind on payments and did not know with certainty how much he was

behind.  The provisions of Ark. Code Ann. §11-9-110 are controlling and this provides:

(d)(1) Amounts withheld from weekly compensation benefits
for child support obligations shall not exceed twenty-five
percent (25%) of the benefit amount.

(2) Amounts withheld from a lump sum settlement on a joint
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petition for child support obligations shall not exceed fifty
percent (50%) of the settlement amount.

I find that respondents should have withheld 25% of the weekly benefits to be

payable to the Child Support Enforcement Division pursuant to Ark. Code Ann. §11-9-

110(d)(1).  The award pursuant to the November 10, 2001, Full Commission opinion

was not a joint petition but was merely an award following a hearing on compensability. 

Ark. Code Ann. §11-9-110(d)(2) specifically provides that child support obligations shall

not exceed 50% of the settlement amount on lump sum settlements on a joint petition. 

The respondents are ordered to reimburse the claimant for the overpayment it

erroneously paid to Child Support Enforcement; however, respondents are entitled to a

credit for any future indemnity benefits to which the claimant may be entitled up to the

amount of the overpayment to child support.

ATTORNEY’S FEES

The claimant next contends that additional attorney’s fees are owed.  The

claimant contends the $250 attorney fee was not paid for prevailing on the appeal to the

Full Commission.  The November 18, 2002, opinion provides for a $250 attorney’s fee

pursuant to Ark. Code Ann. §11-9-715.  The respondents are ordered to pay a $250

attorney’s fee.  The claimant next contends that attorney’s fees are owed on the

medical expenses paid by the group health insurance carrier totaling approximately

$16,447.39.  Ark. Code Ann. §11-9-715 provides that fees are allowed on the amount

of compensation controverted and awarded.  The Arkansas Court of Appeals held in

General Industries v. Gibson, 22 Ark. App. 217, 738 S.W.2d 104 (1987) that it was not

significant for the award of attorneys’ fees that medical bills were paid by a collateral
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source where they were awarded to the claimant by the Workers’ Compensation

Commission after being controverted by the employer.  The test for the award of

attorneys’ fees is that fees are calculated on the amount controverted and awarded.

In the present matter, I find that respondents are responsible for paying the

claimant’s attorney’s fees on all the medical benefits that were controverted even

though a collateral source has made payment.  The respondents are responsible for

attorney’s fees on the approximately $16,447.39 in medical expenses paid by the group

health carrier.  Attorney’s fees were paid by respondents on the $6,135.33 that was

paid to child support enforcement.  See Cl. Exh. No. 3, p. 26.

ORDER

The claimant has proven by a preponderance of the evidence that he sustained

a 10% reduction in his wage earning capacity as a result of his compensable November

6, 2000, work injury in addition to the 10% permanent impairment rating.  The

respondents are ordered to reimburse the group health insurance carrier for the

benefits it has paid on behalf of the claimant’s injury totaling approximately $16,447.39

or to set aside and hold in reserve for a period of five years a sum equal to the potential

subrogation claims for any benefits described in Ark. Code Ann. §11-9-411(a).  The

respondents are assessed a 36% penalty payable to the claimant for its willful and

intentional failure to reimburse the group health carrier or set aside and hold in reserve

funds to satisfy potential subrogation claims pursuant to Ark. Code Ann. §11-9-802(e). 

The respondents are ordered to reimburse claimant for the overpayment of 25% of

benefits and penalty it erroneously paid to Child Support Enforcement but respondents

remain entitled to a credit for any future indemnity benefits to which the claimant may
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be entitled up to the amount of the overpayment to Child Support Enforcement.  The

respondents are responsible for payment of the $250 attorney’s fee for the claimant

prevailing on the appeal to the Full Commission as ordered on November 18, 2002. 

The respondents are responsible for payment of attorney’s fees on all the medical

controverted even though a collateral source may have been payment on some

benefits.  The respondents are responsible for payment of  attorney’s fees on the 10%

wage loss awarded in this matter.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715, Coleman v. Holiday

Inn, 31 Ark. App. 224, 792 S.W.2d 345 (1990) and Chamness v. Superior Industries,

W.C.C. E019760 (Opinion filed March 4, 1992).

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
________________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


